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VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter is before the Court on cross-notions for sumary
j udgnment nmade pursuant to Federal Rule of Civil Procedure 56(Db).
On one side, Defendants Metropolitan Life Insurance Conpany
(“MetLife”), Adm nistrator-Benefits, Exxon Mbil Benefit Pl an,
Exxon Mobil Benefit Plan, Exxon Mobil Corporation, Life Insurance
Protection Plan of Mobil GO Corporation, Life Insurance Plan of

Mobil Q1! (collectively, “Mbil”) jointly nove for sumary

There was some confusion regarding the proper names of the Defendant
corporate entities in the parties’ papers. The Court will use the names and
spelling offered by Defendants in their Memorandum in Support of Defendants’
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judgnent. On the other side, Plaintiff Karen Stanp

si mul t aneously objects to Defendants’ Mdtion and noves for
summary judgnent. Wiile Mbil and MetLife noved jointly for
summary judgnent, the two groups of Defendants submtted separate
exhibits to support their Mtion, each consisting of their
respective claimfiles and the affidavit of the adm nistrator of
the claim? The Court heard oral argunments on May 9, 2006, and
took the matter under advisenent. This case is now in order for
decision. For the reasons that follow, the Court grants

Def endants’ Motion for Summary Judgnent and denies Plaintiff’s

Cross-Mdtion for Summary Judgnent.

|. Facts
The following facts are undi sputed by the parties. On
August 2, 2002, the late Stephen Stanp, husband to Plaintiff
Karen Stanp, attended an enpl oyee neeting at a resort in
West br ook, Connecticut. M. Stanp was then enpl oyed by Exxon
Mobi | Chem cal Conpany, a division of Exxon Mbil Corporation, as

a mai nt enance manager in Connecticut where he lived. The neeting

Joint Motion for Summary Judgnent.

2Mobi | s exhibits are headed by the affidavit of Douglas F. Garrison,
the Plan Adm nistrator. MetLife's exhibits are headed by the affidavit of
Thomas F. Presite, the Claim Exam ner for MetlLife. When citing to the

different claimfiles, the Court will refer to the two sets of exhibits by the
party offering them Since MetLife s exhibits have a pagination system and
t hose of Mobil do not, the Court will refer to the documents in MetLife's

exhi bits by page nunmber and to those in Mobil’'s exhibits by broader
descri ption.



consi sted of presentations in the norning and a boat cruise in
the afternoon, followed by dinner that evening. By all accounts,
M. Stanp attended every part of the conpany neeting and consuned
several al coholic beverages during the boat cruise and di nner.
M. Stanp spoke with his wife at 5:20 p.m that evening, before
the dinner, and she attests that he did not sound inpaired to
her, that he “sounded in good spirits,” and that he had enjoyed
the neeting and cruise. (Mbil Ex. E, Karen Stanp Aff. { 21.)
During their conversation, the Stanps also confirnmed their
earlier-made plans for M. Stanp to drive to Johnston, Rhode
I sland fromthe neeting in Connecticut and stay at his parents’
home, where his wife and young daughter would join himto
celebrate his brother’s 40'" birthday party the next day.

After speaking with his wife, M. Stanp attended the conpany
di nner and then joined a few co-workers at the hotel bar. Those
co-workers reported that M. Stanp left the hotel between 8:30
and 9:00 p.m, that he did not seeminpaired or unsteady, and
that his speech and thoughts seened coherent when he got in his
car to drive to Rhode Island. M. Stanp’s cell phone records
reveal that he made several phone calls after having left the
hotel. At 9:20, M. Stanp phoned a friend who lived in Rhode
| sl and, Joe Kingsley, and spoke with himfor about 9 m nutes.
M. Kingsley recounts that the two spoke about possibly neeting,

but M. Kingsley denurred on account of an early work start the



next norning. M. Kingsley also describes M. Stanp’s nood as
positive and upbeat and attests that he did not seem i ntoxicat ed.

According to the police report, M. Stanp was in a one-car
collision at approximately m dni ght when his car went off the
road i n Johnston, Rhode Island. The police report describes the
i ncident as occurring when M. Stanp, while traveling north on
Route 295, “lost control” and “exited the left side of the
roadway briefly causing [his vehicle] to skid across the second
and first lanes of travel.” (MetLife Ex. D at 146.) The car then
exited the right side of the roadway, rotated 180 degrees, and
struck a tree. M. Stanp was pronounced dead on the scene at
12: 07 a.m The police report describes the road condition at the
time of the collision as dry, the traffic condition as |ight and
there were no adverse weat her conditions.

The autopsy report prepared by the Rhode Island O fice of
Medi cal Exam ners concluded that the cause of death was
“Imultiple infjuries due to blunt force trauma.” (MetLife Ex. D
at 138.) The report also noted “acute ethanol intoxication” as
anot her significant finding. (1d.) The toxicology report
prepared by the sane office found M. Stanp’ s postnortem heart
bl ood et hanol |evel was 265 ng/dl, which can al so be expressed as
a 0.265% bl ood al cohol |evel.

In a communication to MetLife’'s Goup Clains Division dated

January 9, 2003, MetlLife s Medical Departnent opined that M.



Stanp’s |l evel of intoxication “would cause deliriumintoxication.
In a sporadic drinker it would cause |ethargy, stupor,
conbati veness, incoherency and vomting. |In a chronic drinker
there would be m|d enotional changes and notor changes.”
(MetLife Ex. D at 119.)

Def endants posit that M. Stanp nust have stopped sonmewhere
on the way to his parents’ house that night and consumed nore
al cohol, given the reports of his uninpaired notor and ver bal
skills when he left the hotel bar and the ultimate finding of
bl ood al cohol level in the toxicology report. Defendants al so
point to the fact that the Medical Exam ner noted a stanp on the
back of M. Stanp’s hand that said “copy,” (MetLife Ex. D at 134)
as well as to the lapse of time between his departure fromthe
hotel and the tragic event in Johnston. Because the bl ood
al cohol level found by the Medical Exam ner is unequivocal
evidence of M. Stanp’s intoxication at the tine of death, the
gquestion of whether he stopped at a bar is not a naterial factual
di spute, and the Court need not speculate as to its truth.

M. Stanp, as an enpl oyee of Exxon Mbil|l Chem cal Conpany,
was at all relevant tines a participant in Mbil’s enpl oyee
wel fare benefit plan (“the Plan”), which provided various
acci dental death and di snmenbernent (“AD&D’) benefits. M. Stanp
desi gnated Karen Stanp as his primary beneficiary. The focus of

this litigation is the AD& group policies issued to M. Stanp by



Mobi |, nanely, Basic AD&D, Vol untary AD&D, and Cccupati onal AD&D,
the relevant ternms of which follow.
1. Basic AD&D

Basi ¢ AD&D coverage was part of a package that included
Basic Life Insurance. The |life insurance benefits were paid to
Ms. Stanp in Septenber 2002. The package was optional, and the
partici pant was to pay $0.15 per nonth per $1,000 of coverage
over $50, 000, while Mbil paid the bal ance of the prem um
Benefits were funded by MetLife group policy 23200-G  The anobunt
t hat woul d have been payable to Ms. Stanp for the AD&D portion
of this policy is $188, 000.

The operative Summary Pl an Description (“SPD’) states that
“[i1]f you are physically injured as a result of an accident and
die within 90 days as a result of that injury or accident, your
desi gnated beneficiary will receive the full anmount of your
acci dental death and di snmenbernent benefit as well as your normal
benefit under Basic Life Insurance . . .” (Mbil Ex. A, Mbbi
Chemcal Filnms Division April 1997 SPD (“1997 SPD’) at 81.) The
policy lists under the heading “Exceptions,” “death or |oss
caused by . . . intentional self-destruction or intentionally
self-inflicted injury.” (1d.)

2. Voluntary AD&D
Vol untary AD&D, as its name suggests, nust be el ected by the

partici pating enpl oyee, and the enpl oyee pays the entire cost of



the coverage. The cost to the participating enployee is $0.03
for each $1,000 of coverage per nonth. Benefits are funded by
Met Li fe group policy no. 27960-G

The ternms of the Voluntary AD&D coverage, as expressed in
the Summary Pl an Description, incorporate the conditions for
paynment in the Basic AD& policy, and thereby require an
“accidental death.” (MetLife Ex. D at 165.) This policy also
excepts paynent in cases of “intentionally self-inflicted injury”
or “commtting or attenpting to conmt a felony or other serious
crime or an assault.” (l1d.) The anount that woul d have been
payable to Ms. Stanp fromthis policy is $426, 000.
3. Qccupational AD&D

Cccupati onal AD&D coverage is automatic upon enpl oynent, and
is at no cost to the enployee. Benefits are funded by MetLife
group policy no. 33313-G  The terns of the policy state that
benefits will be paid if “you are injured in an Occupati onal
Accident . . . and if, (a) that Occupational Accident is the sole
cause of the injury; and (b) that injury is the sole cause of
that death; and (c) that death occurs not nore than one year
after the date of that Cccupational Accident.” (MetLife Ex. C at
109.) The plan then defines “QCccupational Accident” as one which
“happens in the course of any work perforned ‘while at work’ for
the Enployer . . .” (ld. at 103-04.)

The plan will not pay death benefits if the death “in any



way results from or is caused or contributed by: . . . injuring
oneself on purpose; or . . . commtting or trying to commt a
felony or other serious crinme or an assault . . . .7 (ld. at
109-10.) The anount that would have been payable to Ms. Stanmp
fromthis policy is $171, 000.

At all relevant tinmes, Mbil adm nistered clainms submtted
under the Plan and acted as a fiduciary of the Plan. MetLife was
also a clains fiduciary of the Plan and adm ni stered certain
clainms under the Plan. Mobil was the Plan Adm ni strator at al
relevant tinmes, and as such, had “full and exclusive authority to
make final determ nations as to all issues concerning plan
admnistration . . . .” (Mbil Ex. B, 1997 SPD at 74.)

On August 20, 2002, Ms. Stanp submtted to MetLife a claim
for Basic, Voluntary, and Cccupational AD& benefits under the
Plan. MetLife paid the claimfor Basic Life Insurance benefits
in Septenber 2002. MetLife denied the clains for Basic and
Vol untary AD&D benefits on March 26, 2003, but |eft undeterm ned
Ms. Stanp’s claimfor Cccupational AD& benefits. Ms. Stanmp
submtted a tinely appeal of MetLife s denial to Mbil on July
20, 2004. On Cctober 15, 2004, Mbil denied the appeal of
MetLife' s Basic and Voluntary AD&D denials, and rejected the
claimfor Qccupational AD& benefits. Mbil concluded that M.
Stanp’s death was not an “accident” for purposes of the Basic,

Vol untary and Occupational AD&D policies, that his death was



excl uded from coverage by the Basic and Vol untary plans because
it was caused by “intentionally self-inflicted injury,” and that
it did not occur “while at work” for purposes of the Cccupational
AD&D policy. Moreover, Mbil asserted that M. Stanp was
commtting a serious crinme within the neaning of the Voluntary
and Qccupational AD&D pl ans, and was thereby excluded from
paynment of benefits.

Plaintiff initially filed her Conplaint in this Court on
Novenber 18, 2004. 1In the First Amended Conplaint, Plaintiff
asserted clainms of (1) breach of contract, alleging Metlife and
Mobi | unreasonably denied her claim and (Il1) “breach of
fiduciary responsibility,” alleging MetLife and Mobil owed Karen
Stanp, as the intended beneficiary of the insurance policies at

i ssue here, a fiduciary duty, which they breached.

1. Standard of Review

Summary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R Cv. P
56(c). Cross-notions for sunmary judgnment on undi sputed facts
require a court to determ ne whether either of the parties

deserves judgnent as a matter of law Littlefield v. Acadia Ins.




Co., 392 F.3d 1, 6 (1st Gr. 2004)(citing Barnes v. Fleet Nat’l|

Bank, N. A, 370 F.3d 164, 170 (1st Cr. 2004)). Simlarly, in
the context of a suit arising under the Enpl oyee Retirenent

| nconme Security Act of 1974 (“ERISA’), 29 U S.C. 88 1001-1461
(2006), the traditional summary judgnent practice of draw ng
inferences in favor of the nonnoving party is suspended where
certain criteria are net, such as where review is based only on
an agreed-upon admnistrative record, reviewis an ultinmate
conclusion as to disability, and there is no dispute over plan

interpretation. Ondorf v. Paul Revere Life Ins. Co., 404 F.3d

510, 517 (1st Cr. 2005). Because there is indeed a dispute over
plan interpretation in this case, the Court will not suspend
summary judgnent procedure as in Ondorf, but will treat the
cross-notions for summary judgnent on undi sputed facts as a “case

stated” according to Littlefield.

As discussed nore fully below, this is an ERI SA enf orcenent
action pursuant to 29 U.S.C. § 1132(a)(1)(B). A plan
adm nistrator’s denial of benefits in the ERI SA context is
reviewed for abuse of discretion where the plan adm nistrator has
been expressly granted discretionary authority to determ ne
benefit eligibility or to construe the terns of the plan.

Firestone Tire & Rubber Co. v. Bruch, 489 U. S. 101, 110-11

(1989). In the ERISA context, in the First Crcuit, the “abuse

of discretion” standard functions as the equivalent of the
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“arbitrary and capricious” standard. Wight v. R R Donnelley &

Sons Co. Goup Benefits Plan, 402 F.3d 67, 74 n.3 (1st GCr.

2005) . Here, there is no dispute that Mbil was expressly
granted this discretionary authority by the terns of the Pl an,
and therefore, the Court reviews Defendants’ denial of benefits
under the “arbitrary and capricious” standard.

Plaintiff nonethel ess urges the Court to adopt a de novo
standard of review because Mbil’s contract with MetLife is
“experience-rated,” neaning that Mbil’ s prem umcosts are
affected by the nunber and size of clainms presented, and that
because of this, Mbil was biased in its determnation of Ms.
Stanp’s claimby its interest in keeping its premuns |ow. The
First Crcuit has repeatedly rejected a stronger version of this
“structural conflict of interest” argunment, insisting that even
where the insurer is the decisionmaker on a benefits claim its
self-interest does not nmandate a | ess deferential standard. See,

e.qg., Wight, 402 F.3d at 75 (listing cases). Because the self-

interest created by an “experience-rated” contract does not rise
to the level of conflict of interest, the “arbitrary and
capricious” standard of review is appropriate for the Court to
utilize when reviewing the plan admnistrator’s decision in this
case.

The “arbitrary and capricious” standard in ERI SA revi ew

cases neans that a plan admnistrator’s decision wll be upheld
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if it was within the admnistrator’s authority, reasoned, and

supported by substantial evidence in the record. Doyle v. Pau

Revere Life Ins. Co., 144 F.3d 181, 184 (1st Cr. 1998).

Substantial evidence is “evidence reasonably sufficient to

support a conclusion.” 1d.

I11. Discussion

Nei t her side disputes that the plans at issue qualify as
“enpl oyee wel fare benefit plans” under 29 U S. C. § 1002(1) and
that, therefore, the Enployee Retirement Incone Security Act of
1974 ("ERISA”), 29 U S.C. 88 1001-1461 (2006) applies to this
case. Wile Plaintiff appears to assert state |aw breach of
contract and breach of fiduciary duty clains in her Conplaint,
she nonet hel ess obviously brings the action under ERI SA and seeks
the recovery of benefits under the plans issued to her |ate
husband.

The civil enforcenment provisions of ERI SA allow a plan
partici pant or beneficiary to bring an action “to recover
benefits due to himunder the ternms of his plan, to enforce his
rights under the terns of the plan, or to clarify his rights to
future benefits under the terns of the plan. . . .” 29 U S C 8§
1132(a)(1)(B). These provisions were neant to preenpt state | aws
that “relate to” an ERISA plan, 29 U S.C. 8§ 1144(a), and any

al ternative enforcenent nmechanismthat purports to renedy the
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violation of a right guaranteed by ERI SA, Carpenters Local Union

No. 26 v. U S. Fid. & Guar. Co., 215 F.3d 136, 141 (1st Crr.

2000). This Court has previously concluded that, under the
“powerful preenptive sweep” that Congress intended ERISA to

effect, Morris v. H ghmark Life Ins. Co., 255 F. Supp. 2d 16, 20

(D.R 1. 2003)(quoting Danca v. Private Health Care Systens, Inc.

185 F.3d 1, 4 (1st Gr. 1999)), state law suits alleging breach
of contract are preenpted by the enforcenent actions articul ated
in ERISA, 255 F. Supp. 2d at 27. 1In this case, Plaintiff has
offered nothing to differentiate her contract claimfrom an
ordi nary request for benefits under the Mbil Plan, and her state
contract claimis therefore preenpted under ERI SA.

ERI SA does al |l ow beneficiaries to sue a plan for breach of

fiduciary duty causing individual harm Varity Corp. v. Howe,

516 U. S. 489, 515 (1996). However, the Court in Varity specified
that such suits were only appropriate for equitable relief, and
then only where Congress has failed to provide adequate, nore
specific relief. 1d. 1In this case, the adequate, nore specific
relief is paynment of benefits, which bars a further renedy under
the “catch-all” provision of 29 U. S.C. § 1132(a)(3), where

fiduciary duty clains find their authority. Massey v. Stanley-

Bostitch, Inc., 255 F. Supp. 2d 7, 14 (D.R 1. 2003); King v. UNUM

Life Ins. Co. of Am, 221 F. Supp. 2d 1, 4 (D. Me. 2002).

Furthernore, to the extent Plaintiff asserts a comon | aw breach
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of fiduciary duty claim that claimis preenpted by ERI SA. See

Nash v. Trustees of Boston Univ., 946 F.2d 960, 964 n.8 (1st Cr

1991) (citing Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 54

(1987) .

Therefore, because Plaintiff seeks the paynent of plan
benefits, the Court opines that the only appropriate cause of
action in this case is a claimfor enforcenment of the ERI SA plan
pursuant to 29 U S.C. § 1132(a)(1)(B)

Both MetLife and Mobil based their denial of benefits, in
the initial denial letter as well as in the denial on appeal, on
interpretations of the terns “accident,” “intentionally self-
inflicted,” “serious crime” and “while at work,” as used in the
separate AD&D policies. The plans did not define the terns
“accident,” “intentionally self-inflicted,” or “serious crine,”
but did provide sone clarification of the phrase “while at work.”

| f the | anguage of an ERI SA insurance policy is clear and
unanbi guous, then the | anguage nust be given its natural neaning.

Burnhamv. Guardian Life Ins. Co. of Am, 873 F.2d 486, 489 (1st

Cr. 1989). As other courts have found in interpreting policies
simlar to those at issue here, the term“accident” is nothing
but anbi guous. M. Justice Cardozo fanmously call ed m sguided
attenpts to define it akin to plunging in a “Serbonian Bog.”

Landress v. Phoenix Mut. Life Ins. Co., 291 U S. 491, 499

(1934) (Cardozo, J., dissenting). Oher courts have described the
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guestion as “one of the nore phil osophically conplex sinple

questions” in the law, Fegan v. State Mut. Life Assurance Co.,

945 F. Supp. 396, 399 (D.N. H 1996), or sinply a “netaphysical

conundrun{,]” Wcknman v. Northwestern Nat’'|l Ins. Co., 908 F.2d

1077, 1084 (1st CGr. 1990). The ternms “intentionally self-
inflicted,” “serious crime,” and “while at work” also |lend
t hensel ves to nore than one reasonable definition, and are
t heref ore anbi guous as wel | .

The anbiguity of these contract terns precludes a “plain and
ordinary neaning” interpretation of the contract and directs the
Court to the federal common | aw that governs interpretation of an

ERI SA insurance plan. Pilot Life, 481 U S. at 56. The federal

common | aw of ERI SA contract interpretation has incorporated
state law principles as a way of accessing “commobn-sense canons

of contract interpretation.” Rodriguez-Abreu v. Chase Manhattan

Bank, N. A, 986 F.2d 580, 585 (1st Cir. 1993)(citing Bellino v.

Schl unberger Technologies, Inc., 944 F.2d 26, 29 (1st G

1991)). Courts are directed to construe insurance contracts
liberally “in order to afford the protection which the insured
was endeavoring to secure when he applied for the insurance.”
W_ckman, 908 F.2d at 1084 (citations omtted). Nevertheless,
“courts have no right to torture |l anguage in an attenpt to force
particular results or to convey delitescent nuances the

contracting parties neither intended nor imagined.” Burnham 873
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F.2d at 489.
What is an “accident”?

In the initial denial letter to Ms. Stanp, MtlLife
expl ai ned why benefits could not be paid fromthe Basic and
Vol untary AD&D policies in these terns:

In the State of Rhode Island, a person is considered

I egally intoxicated and i ncapabl e of operating a notor
vehicle if the blood al cohol level is .08 percent or

hi gher. This is because al cohol inpairs the drinker’s
j udgnent and physical and nental reactions. Here, M.
Stanp’s bl ood al cohol |evel was over 3 tines the |egal
limt. The nmental and physical inpairnments caused by
excessi ve al cohol consunption are intentionally self-
inflicted injuries that caused the death. In addition,
the act of driving while so inpaired rendered the
infliction of serious injury or death reasonably

f oreseeabl e and hence not accidental as contenpl ated by
t he pl an.

(MetLife Ex. Dat 62.) In its denial of the subsequent appeal,
Mobi|l offered a nore el aborate expl anati on:

Nei t her the SPD nor the underlying insurance policy
defines the term“accident,” and I amcalled upon to
interpret that term

I n your appeal subm ssion you argue that the
wei ght of legal authority conpels me to find that the
collision in this case was an “accident” within the
meani ng of the plan. Counsel has reviewed these and
ot her cases and advi ses that the weight of authority
under applicable Federal |aw would not conpel such a
findi ng.

| nasnmuch as | am not bound by law, | |ook to the
purpose of the plan. | believe that the purpose of the
plan is to protect participants fromrisks that are
outside of their control. The risks flowing from
driving while intoxicated are conpletely within the
control of the participant. Wile it is true that
certain behavior that increases risk (such as skiing or
hor seback riding) would not result in |oss of coverage,
[driving while intoxicated] can be distinguished
because it unreasonably increases the risk associ ated

16



with a normally safe activity by interfering wwth an

individual’s ability to perceive and respond to ri sk.

To i npose the costs of such unreasonabl e risk-taking on

the plan would result in unanticipated cost.
(Mobil Ex. B, Letter of October 15, 2004 at 2.) Fromthese
expl anations, the Court understands that MetLife defines
“accident” as an outcone that is not “reasonably foreseeable.”
Mobi | ' s expl anation seens to broaden the concept of “accident” to
sonething that results fromnornmally safe activity or even
reasonabl e ri sk-taki ng behavior (such as skiing or horseback
riding) but not sonething resulting from behavior, conpletely
within the control of the insured, that unreasonably increases
the risk involved in an activity. The Court’s task in this case
is to determ ne whether these definitions are reasonabl e as
applied to M. Stanp’ s case.

The equation of “reasonably foreseeable” with “not

accidental” that MetLife espoused in its denial was eschewed by

the First Crcuit in Wckman v. Northwestern Nat'l Ins. Co., 908

F.2d 1077, 1088 (1st Cir. 1990). In that case, the First Grcuit
repl aced a “reasonably foreseeable” test with a three-prong

anal ysis designed to aid courts in determ ning whether a death
was accidental within the neaning of ERI SA-qualified AD&D
policies. The first prong asks a court to consider “the
reasonabl e expectations of the insured when the policy was

purchased.” Wckman 908 F.2d at 1088. |If the court determ nes

17



that the insured did not expect an injury of the kind he
suffered, the court nmust exam ne whet her the suppositions
underlying his expectations were reasonable, allowng for the
personal characteristics and experiences of the insured. |[|d.
Finally, if the court cannot determ ne the insured s subjective
expectation, it nust ask “whether a reasonable person, with
background and characteristics simlar to the insured, would have
viewed the injury as highly likely to occur as a result of the
insured’s intentional conduct.” |1d.

_ _This Court recently applied the Wcknman analysis in a case

strikingly simlar to the one at bar. In Millaney v. Aetna U S

Heal t hcare, 103 F. Supp. 2d 486 (D.R 1. 2000), the beneficiary of
an AD&D policy sought to recover benefits which had been denied
her after her husband died in a single-car collision. The

i nsured husband was found to have a bl ood al cohol |evel of 0.370%
at the tinme of his death. Hi s accidental death insurance policy
simlarly did not define the term*®“accident,” and did not
expressly exclude al cohol-related injuries. This Court concl uded
that, given the insured s extrene |evel of intoxication and the
excessi ve speed of his driving, his death could not be an

acci dent under Wckman. This witer reasoned that “[e]ven if M.
Mul | aney hinself may not have intended or foreseen any harmin
attenpting to drive while grossly intoxicated, a reasonable

person surely would have known that such conduct would |ikely

18



result in serious bodily harmor death.” 1d. at 494.

Qutside of this Circuit, there is a split in authorities on
whet her death fromdriving while intoxicated can be considered an
acci dent under ERI SA federal common law. Plaintiff offers
several recent cases applying Wcknman that find death as a result
of driving while intoxicated to be accidental. One of the
argunents asserted by those courts is that statistical evidence
shows that the nunber of drunk driving deaths constitutes | ess
t han one percent of the nunber of people arrested for drunk
driving, and that, therefore, a person is nmuch nore likely to be

arrested while driving drunk than to be killed. See King ex.

rel. Schanus v. Hartford Life and Accident Ins. Co., 357 F.3d

840, 844 (8th Cr. 2004) rev'd en banc on other grounds, 414 F.3d

994 (8th Cr. 2005); Lennon v. Metro. Life Ins. Co., 446 F. Supp.

2d 745, 751 (E.D. Mch. 2006); Eckelberry v. Reliastar Life Ins.

Co., 402 F. Supp. 2d 704, 712 (S.D. W Va. 2005) rev'd, --- F.3d

--- , 2006 WL 3333747 (4th Cr. 2006); West v. Aetna Life Ins.

Co., 171 F. Supp. 2d 856, 903-04 (N.D. lIowa 2001). These courts
reason further that, assum ng nore people drive while intoxicated
than are arrested for it, these statistics show a person is even
nore likely to arrive home uninjured than be either arrested,
injured, or killed.

Mark Twai n fanously qui pped that “there are three kinds of
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lies: lies, damm lies, and statistics.”® The statistics cited by
the courts above are neaningless in this context. They do not
consider the characteristics of the driver, the type of road
involved, the length of the fatal drive, how |long the driver had
been intoxicated, and nost inportantly, the degree of his
i ntoxication. These factors appear to the Court to be crucial to
a determ nation of whether the driver was so intoxicated as to
make a fatal collision highly likely.

Def endants, in turn, cite to the courts who find the
converse, nanely, that deaths resulting fromdriving while

i ntoxi cated are not accidents. See Cozzie v. Metro. Life Ins.

Co., 140 F.3d 1104, 1110 (7th Cr. 1998); Poeppel v. Hartford

Life Ins. Co., 273 F. Supp. 2d 714, 720 (D.S.C. 2003); Sorrells

V. Sun Life Assurance Co. O Can., 85 F. Supp. 2d 1221, 1233-34

(S.D. Ala. 2000); Schultz v. Metro. Life Ins. Co., 994 F. Supp.

1419, 1422 (M D. Fla. 1997); Nelson v. Sun Life Assurance Co. of

Canada, 962 F. Supp. 1010, 1012 (WD. Mch. 1997); \Wal ker v.

Metro. Life Ins. Co., 24 F. Supp. 2d 775, 781 (E.D. Mch. 1997);

Fower v. Metro. Life Ins. Co., 938 F. Supp. 476, 480 (WD. Tenn

1996); Cates v. Metro. Life Ins. Co., 14 F. Supp. 2d 1024, 1027

(E.D. Tenn. 1996), aff’'d, 149 F.3d 1182 (6th G r. 1998). These

courts avoid statistical analyses of |ikelihood as a basis for

51n his autobiography, Twain attributes the phrase to Benjam n Disraeli,
but Di sraeli scholars dispute that the English Prime M nister ever wrote or
spoke the phrase, so the Twain attribution stands.
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determ ni ng whether death fromdriving while intoxicated is
accidental; rather, they focus on the well-publicized nature of
t he dangers of driving while intoxicated and the | ogi cal
connection between driving while inpaired and serious injury.

See, e.qg., Sorrells, 85 F. Supp. 2d at 1233; Schultz, 994 F.

Supp. At 1422.

It is worth noting that several of the cases cited by
Def endants do not apply the Wckman test and affirman insurer’s
use of the “reasonably foreseeable” test for “accident.” See,

e.g., Cozzie, 140 F.3d at 1109-10; Cates, 14 F. Supp. 2d at 1027,

Sorrells, 85 F. Supp. 2d at 1235. This Court, by contrast, is
bound to follow Wckman and its interpretation in this Crcuit to
settle the question of whether Defendants’ interpretation of the
policy term*®“accident” is reasonable.

The first step of the Wcknan analysis requires a court to
attenpt to ascertain the insured s actual expectations at the
time he enrolled in the group policies, and whet her he expected
an injury simlar to the one he suffered. 908 F.2d at 1088.
This Court has no way of know ng, and no evi dence has been
adduced concerning, what M. Stanp’s state of mnd was at the
time he signed up for the AD& policies wwth regard to this kind
of eventuality. While it appears fromreports of conversations
with his wife and friends the night of the accident that M.

Stanp did not expect to die in a car collision, but rather
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expected to make it to his parents’ house safely, the evidence is
nonet hel ess insufficient to determ ne accurately the insured' s
subj ective expectation. Therefore, the Court does not reach the
second prong of the analysis, requiring it to determ ne whet her
the assunptions underlying M. Stanp’ s expectations were
reasonable. 1d. at 1088.

W _ckman instructs that the final question the court nust ask
is “whether a reasonabl e person, w th background and
characteristics simlar to the insured, would have viewed the
injury as highly likely to occur as a result of the insured s
intentional conduct.” 1d. This objective portion of the Wckman
test replaces “reasonably foreseeable” with “highly likely” as
the determ ning characteristic of non-accidents.

The Court concludes that while death as a result of driving
while intoxicated is not, as a matter of |law, non-accidental, in
this case, M. Stanp’s blood al cohol |evel was so el evated that
the intentional conduct of operating his car while so intoxicated
was highly likely to result in the injury he did suffer. Wile
it my be true that an intoxicated driver is nore likely to
arrive safely at hone than to be arrested or injured, when
conpared with a sober driver, the highly intoxicated driver is
many tines nore likely to be fatally injured. A driver who is
over three tinmes the legal Iimt of blood al cohol level, as M.

Stanp was, is so inpaired that, in this Court’s view, he is
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likely to “pass out” or “black out” and cause a fatal collision
to occur. As MetLife s Medical Departnent offered, M. Stanp’s
| evel of intoxication would cause in a sporadic drinker
“l et hargy, stupor, conbativeness, incoherency and vomting.”
(MetLife Ex. D at 119.) No evidence has been produced to show
M. Stanp was anything nore than a sporadic drinker, and
therefore, the effects of the alcohol on himwere |ikely those
described by the MetLife Medical Departnent. Thus, while M.
Stanp may have had every expectation of arriving at his parents’
home safely, a reasonable person of simlar background and
characteristics would have viewed M. Stanp’s conduct as highly
likely to result in a fatal injury. For this reason, Defendants’
determnation that M. Stanp’s death was not accidental is
reasonabl e and supported by substantial evidence in the record.
Plaintiff argues that there is no evidence that M. Stanp’s
i ntoxication actually caused the accident, and that therefore,
Def endants may not base the exclusion of M. Stanp’s death from
coverage on his blood al cohol |level. However, the policies at
i ssue have no strict causation requirenent; they nerely require
that the insured be “physically injured as a result of an
accident.” (Mobil Ex. A 1997 SPD at 81.) Mreover, al
indications point to M. Stanp’s intoxication as the cause of his
collision: there was light traffic and the road was dry at the

time of the crash, there were no adverse road conditions, and no
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other car was involved in the weck. Plaintiff speculates a
steering failure or a blowut may have caused M. Stanp to crash
and offers that he nmay have been avoi di ng another car or an

ani mal running across the road. No evidence has been submtted
t hat woul d even suggest these alternative explanations, and the
Court has no reason to conclude that anything but M. Stanp’s

i nt oxi cation caused the collision.

The Basic and Vol untary AD&D policies at issue in this case
contain an exclusion for injuries that are “intentionally self-
inflicted.” The Voluntary and Qccupati onal AD&D policies excl ude
death or injuries sustained while conmtting or attenpting to
commt a felony or other serious crinme, or an assault. Moreover,
t he Cccupational AD& policy requires that the accident occur
“while at work.” Utimately, these exclusions and narrowed
coverage need not be interpreted by this Court. Because al
three policies require that a death nust be the result of an
“accident,” and this Court has determ ned that Defendants’ deni al
of coverage based on the non-accidental nature of the insured s
death fromdriving while severely intoxicated was reasonabl e,

there is no need to reach those issues.

I V. Concl usion
For the foregoing reasons, Defendants’ Mtion for Summary

Judgnent is GRANTED and Plaintiff’s Cross-Mtion for Summary
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Judgnent is DENIED. The Cerk shall enter judgnent for

Def endants forthw th.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Decenber 13 , 2006
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